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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERSE

ATTORNEY Gi.ﬂlﬂ AL

Honorable Jno, Q. MoAdams,
Comud sajoner,

State Department of Banking
Austin, Toexas

Deap JNr, koddamsg ~ Opinion Mo, 0=38

texss'puréunnt te the provisions
p4a. Each of the corporations

Rtish arose regarding the discoretionary
nuthority of the Conmissioner in respect to

a proposed amendment to a trust agreement
filed by subject corporation which would per- -
mit said corporation to furnish insurance
policies in conneotivn with mortgage loans
pledged as collateral security and held by a
corporate trustee of this state, containing

4 loss payable clause in favor of the [nvest-
ors Syndicate or its assignas. JOur letter of

UNIBATION 18 TO BE CONBTRUED AS A DEPARTMENTAL OFINION UNLESS ARPROVED BY THE ATTORNEY GENERAL OR FIRST ABSISTANT
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date_January 13th which is attached touches
upon the subject matter,

*¥o are also enclosing two original let-
tersa received from kr, Edward M, Burke, As-
sistant to Gepneral Counsel for sudbject cor-
poration, one dated February 18th and another
dated Vebruary 21st, the latter suggesting an
alternative plan wvhich embraces a certifica-
tion as to insurance coverags being maintained
in connection with a given loan.

%3¢ should like advice as to whether or
not the Comnmissioner in his discretion could
approve either one of the plans submitted by
Mr. Burke, » # » %

Section 7 of Article 1824a, Vernonts Civil Stat-
utes, dealing with loan and brokerage companies, insofar
as pertinent, 1is as followay

®All bonds, notes, certificates, debent-
ures, or other obligations aold in Texas by
any corporation affected by a provision of
this Act shall be secured by securities of
the reasonable market value, equaling at
leanst at all times the face value of such
bonds, notes, certificates, debentures or
other obligations. If such corporation sells
in Texas bonds, notes, certificates, debent-
ures or other obligations upon which it re-
ceives installment payments, such bonds,
notos, certificates, debentures and other ob-
ligations ashall be securcd at all times hy se-
curities having the reasonable market value
equal (e the withdrawal or cancellation value
of such obligations outstanding. Said secur-~
ities shall be placed in the handa of a cor-
paration having trust powers approved by the
banking Commissioncer of Texus as Trustee under
& trust agreement, the terms of which shall he
approved in writing by the Banking Copmissioner
of Taxas, or at the option of any such corpora-
tion which sells in Iexas bonds, notes, cer-
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tifioates, debentures or other obligations
upon which it receives installment payments,
such corporation may upon application to,
and approval by, the Banking Commdssioner

of Texas deposit securities having a reason-
able market value equal to the withdrawal

or cancellation value of such obligations
outstanding wvith the State Treasurer of
Texas in lieu of such deposits with s Trus-
teo as set forth hereinadbove, provided that,
in the event such deposit is made with the
State Treasurer of Texas in lieu of such
Trustee: (1) Such corperation shall file a
sertified statoment of reserve liadility
and detatled list of securities so deposit-
ed, semi-annually with the Banking Commies-
ioner of Texas, which certification shall be
made by a Certified Public Accountant, who
shall be approved by and he satiafactory to
the Banking Commissioner. The corporation
shall pay a fee of Fifteen ($18,00) Dollars
for filing each such statement., (2) Said se-
curitisea shall be deposited with the State
Treasurer under a trust agreement, the terms
of which shall be approved by the Banking
Copsi ssioner,*

“Briefly stated, the plans submitted by counsel
tor the particular companies involved are as follows;

1, The eoxpany will furnish the depositary
with a cortificate as followay

®Loan Ko, Name

SThis is to certify that adequate fire
insurance protection is being main-
tained in connection with the above
ioan, and said fosurance is being
held by the Investors Syndicate of
Minneapolis, Minnesota,®

2, An amendment to the trust agreemont deleting
the requirement with respect to the furnishing of the as-
slgnments with the policies and inserting a requirement te
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the aeffect that the company furnish a sertificate similar
to the Torm quoted ahove.

There is a broad é¢iscretion lodged in the Bank-
ing Commissioner in Section ¥ above quoted with respect
to the securities to be pledged by a loan and brokerage
company . That discretion, hovever, is not an arbitrary
one, dbut is that discretion that should be exercised by
an executive or sdministrative officer charged with the
duty of approving such securities as collateral to the
company's outstanding obligations to the pudlic. The
statute requires such securities to be "of the reason-
able market valusa, equal at lesast at all times the freoe
value of such honds, notes, certificates, dohentures, or
other obligationa*, whers such obligations have bean sold
and paid for, and in cases where suc¢h obligations have
been sold on installment payments "by securities having
the reasonable market value aqual te¢ the withdrawval or
cancellation valué of such obligations outstarnding,®™ The
statute thus makes the reasonable market value of the se-
curities deposited the measura of securities required of
the issuing and depositing corporations., What that reason-
able parket value 1s, has boen factually submitted to the
detormination of the lanking Coxmissionsr for his of ficlal
approval .

Mow, the plans proposed by the particular couwpan-
ies under consideration contesplate the doposit of notas
secured by moirtgage or other lien upon improved real estate,
shich character of instruments undoubtedly could be eligible
and adequate under the test of roasonable market value of
such note and lien. Lut whero, as is usually the c¢ase, the
value of the note is materially affected by the value of
the buildings upon the lend mortgaged, nccessarily an {insur-
anoe policy in favor of the helder of such paper would be an
esaeniial element in appraising the market value of the note,
and consequently the adequacy of the security of wbich it
was & part.

¥e are theroefore of ths opinion the suggestions of
counsel for the companies should not bde followed, for this
would be Lo acoept the personal liability of the company in
licu of the securitieu required by law,

Very truly yours

-

ATTURKEY GTNRURAL zr"w
By 1 &
-2 oid Speer

Assistant
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